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Berne Convention For The Protection Of Literary And
Artistic Works

Introduction: The Bedrock of
International Copyright

Imagine a world where a novel published in Paris could be freely
copied and sold in New York without any compensation to the
author.  Or  where  a  painting  exhibited  in  Berlin  could  be
reproduced in Tokyo without the artist's consent. Before the late
19th century, this was the chaotic reality for creators. National
copyright  laws  existed,  but  they  stopped  at  borders,  leaving
authors and artists vulnerable to widespread piracy abroad. This
fragmented landscape changed forever with the creation of one of
the  most  influential  treaties  in  intellectual  property  history:  the
Berne  Convention  for  the  Protection  of  Literary  and
Artistic Works. Established in 1886, this international agreement
laid  the  foundation  for  a  unified  global  system  of  copyright
protection,  setting  standards  that  still  govern  how we protect
creative  works  today.  Understanding  the  Berne  Convention  is
essential not only for legal scholars but for any creator, publisher,
or consumer of creative content in the modern world.

The Historical Context: Why a
Global Treaty Was Needed

The  drive  for  an  international  copyright  agreement  emerged
during the 19th century, a period of rapid technological change
and cultural  exchange.  The advent  of  steam-powered printing
presses and faster international postal  systems made it  easier
than ever to produce and distribute copies of books, sheet music,
and illustrations across borders. Yet, without reciprocal protection,
a work protected by law in its country of origin had no legal shield
elsewhere.  For  example,  French author  Victor  Hugo,  a  driving
force  behind  the  convention,  saw  his  own  works  pirated
extensively  abroad.  He  and  other  prominent  figures,  including
writers, composers, and artists, advocated for a multilateral treaty
that  would  establish  a  common  set  of  rules.  Diplomatic
conferences led to the signing of the Berne Convention in 1886,
creating the "Berne Union"  of  nations  committed to  copyright
protection. While initially ratified by only a handful of countries, its
influence  grew  steadily,  and  today  it  boasts  over  180  member
states, managed by the World Intellectual Property Organization
(WIPO).

Core Principles of the Berne
Convention

The Berne Convention is built upon several foundational principles
that have become cornerstones of modern copyright law. These
principles  ensure  that  creators  receive  consistent  and  robust
protection regardless of where their works are used.

National Treatment: Equal Rights Across Borders

Perhaps the most important principle of the Berne Convention is
national treatment. This rule states that each member country
must grant the same copyright protection to works from other
member countries as it grants to its own nationals. For instance, a
French novel must be protected in Japan to the same degree as a
Japanese novel. This eliminates discrimination and creates a level
playing  field  for  all  creators  within  the  Berne  Union.  National
treatment ensures that an author from a small country enjoys the

same legal rights in a large market as a local author, as long as
both countries are members.

Automatic Protection: No Formalities Required

Under the Berne Convention, copyright protection is automatic
upon the creation of a work. There is no need for registration,
deposit, or the use of a copyright notice (like the © symbol). This
principle  was  revolutionary  because  it  removed  bureaucratic
barriers that could trap unwary creators. An artist simply needs to
produce  an  original  work—a  poem,  a  photograph,  a  musical
composition—and copyright protection immediately applies in all
Berne member states. This "no-formalities" rule is why copyright
is considered a natural right in many legal systems, rather than a
privilege granted by the state.  Of  course,  some countries still
maintain  voluntary  registration  systems  for  practical  benefits
(e.g., evidence of ownership in lawsuits), but registration is not a
prerequisite for protection.

Minimum Standards of Protection

The Berne Convention sets a baseline level of protection that all
member countries must provide. This ensures a minimum safety
net for creators. Key minimum standards include:

The term of protection: The general rule is the life of the
author plus 50 years after their death. Countries may, and
often do, provide longer terms (such as life plus 70 years,
common in the EU and United States), but they cannot go
below the Berne minimum.
Rights granted to authors: The convention covers both
economic rights and moral rights. Economic rights include
the right to reproduce, translate, adapt, publicly perform,
and broadcast the work. Moral rights protect the author's
personal connection to the work, including the right to claim
authorship (attribution) and to object to any distortion or
mutilation that would harm their reputation (integrity).
Scope of works protected: The convention lists
categories of works that must be protected, such as books,
lectures, dramatic works, musical compositions, films,
paintings, sculptures, photographs, and architectural works.

What Works Are Protected Under
the Berne Convention?

The  Berne  Convention  takes  a  broad,  inclusive  approach  to
defining  "literary  and  artistic  works."  Article  2  provides  a  non-
exhaustive list, which includes every production in the literary,
scientific,  and  artistic  domain,  whatever  the  mode  or  form of  its
expression. Examples include:

Literary works: books, pamphlets, lectures, poems, plays,
computer programs (added in later revisions).
Artistic works: paintings, drawings, engravings,
sculptures, architectural designs, photographs, and works of
applied art.
Musical works: regardless of whether they are
accompanied by words.
Cinematographic works: films and other audiovisual
creations.
Derivative works: translations, adaptations, arrangements
of music, and other alterations of pre-existing works, which
are also protected without prejudice to the rights in the



original work.

Importantly, the convention grants member states discretion to
require that certain works be fixed in a material form (e.g., written
down or recorded). For instance, a live improvised speech may
not  be  protected  unless  it  is  somehow  fixed,  depending  on
national  law.

Exceptions and Limitations:
Balancing Creator Rights and
Public Interest

The  Berne  Convention  recognizes  that  copyright  cannot  be
absolute.  It  allows member countries  to  enact  exceptions and
limitations to copyright in certain circumstances, as long as they
do  not  conflict  with  the  normal  exploitation  of  the  work  or
unreasonably prejudice the legitimate interests of the author. This
is known as the "three-step test." Common exceptions permitted
under the convention include:

Quotation: Short excerpts from a published work may be
used for criticism, review, or news reporting.
Educational use: Teaching and research purposes may
allow limited reproduction.
Reproduction by libraries and archives: For
preservation or replacement purposes.
Public speeches: Speeches made in public or before
assemblies may be republished in news reports.
Reproduction for judicial proceedings.

These exceptions are not blanket permissions; each country must
define  them clearly  in  its  national  law.  The  flexibility  allowed  by
the  Berne  Convention  has  enabled  member  states  to  adapt
copyright to changing societal needs, including the rise of digital
technologies, while upholding the core of author's rights.

The Berne Convention in the
Digital Age

The  internet  and  digital  technologies  have  presented  both
challenges and opportunities for the Berne Convention. When the
treaty was drafted, no one foresaw the ease with which works
could be copied, distributed, and modified globally in seconds. Yet
the  convention's  principles  remain  remarkably  relevant.  The
automatic protection principle means that as soon as a creator
uploads a photo, writes a blog post, or records a podcast, that
work  is  protected  by  copyright  in  al l  Berne  member
states—without  any  registration.  However,  the  digital
environment  also  exposed  limitations.  The  convention's
exceptions for reproduction needed reinterpretation for transient
copies made by computers. The WIPO Copyright Treaty (1996)
was created to address these digital issues, supplementing the
Berne Convention by providing stronger protections for computer
programs  and  databases  and  clarifying  that  the  right  of
reproduction covers temporary copies. Despite these updates, the
Berne  Convention  remains  the  backbone  of  international
copyright  law,  and  all  subsequent  treaties  build  upon  its
foundation.

Membership and Enforcement:
Where Does It Apply?

As of today, over 180 countries are members of the Berne Union,
encompassing nearly every nation in the world. Notable members
include the United States (which joined in 1989, long after the
convention's creation),  all  European Union states,  China, India,
Brazil, Japan, and most African and Latin American countries. A
few nations, such as Iran, are not members, but their works may
still  receive limited protection through bilateral  agreements or

other  treaties.  Enforcement of  the Berne Convention relies  on
national courts. If a copyright dispute arises between parties from
different  member  countries,  the  plaintiff  sues  in  the  country
where the infringement occurred, applying that country's national
copyright law (which must comply with Berne minimums). The
convention does not provide for an international court; instead, it
relies  on  the  principle  of  comity  and domestic  legal  systems.
Disputes between states can be brought before the International
Court of Justice, but this is rare.

Impact on Creative Industries and
the Global Economy

The  Berne  Convention  has  had  an  enormous  economic  and
cultural  impact.  By  harmonizing  copyright  protection  across
borders,  it  has  facilitated  the  growth  of  global  creative
industries—publishing,  music,  film,  software,  and  visual  arts.
Creators  can  license  their  works  in  multiple  countries  with
confidence that their rights will be respected. Publishers, studios,
and record labels invest in international distribution knowing that
legal safeguards exist. The convention also encourages cultural
diversity: because protection applies automatically, even works
from  less  influential  languages  and  regions  receive  legal
protection,  allowing  them  to  compete  in  global  markets.
Moreover, the moral rights provisions have helped preserve the
integrity  of  works,  ensuring  that  an  author's  name  remains
attached to their creation and that unauthorized changes cannot
be made without  consent.  Without  the Berne Convention,  the
international trade in copyrighted goods would be chaotic, with
rampant piracy and a chilling effect on artistic creation.

Criticisms and Contemporary
Debates

Despite its success, the Berne Convention is not without critics.
Some argue that its minimum term of life plus 50 years is too
long, especially in a digital  age where commercial value often
declines  within  a  few  years.  Others  contend  that  the  rigid
framework  makes  it  difficult  for  developing  countries  to  access
knowledge—for  example,  to  create  affordable  textbooks  or
distribute  educational  materials.  The  convention  does  include
some  special  provisions  for  developing  nations  (such  as
compulsory licenses for translation and reproduction), but these
are complex to implement. Another ongoing debate concerns the
tension between copyright and human rights, such as freedom of
expression and the right to access information. Courts in various
countries  have  interpreted  Berne  exceptions  differently,  leading
to inconsistent outcomes, particularly regarding digital sampling,
fan  fiction,  and  AI-generated  content.  As  artificial  intelligence
creates works that mimic human authors, questions arise about
whether AI-generated outputs can be considered "original" under
Berne standards, and whether training AI models on copyrighted
works constitutes infringement. These are issues that the Berne
Convention, drafted in the 19th century, did not anticipate, and
they will require careful international deliberation.

Conclusion: A Living Treaty for a
Changing World

The Berne Convention for the Protection of Literary and
Artistic  Works  remains  the  cornerstone  of  international
copyright  law,  a  testament  to  its  robust  and  flexible  design.  For
over 130 years, it has provided a stable framework that balances
the  rights  of  creators  with  the  needs  of  society.  Its  core
principles—national  treatment,  automatic  protection,  and
minimum  standards—have  enabled  the  flourishing  of  global
cultural  and  creative  industries.  While  the  digital  revolution
presents  new  challenges,  the  Berne  Convention  has  proven
adaptable  through  supplementary  treaties  and  national
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implementations.  As  technology  continues  to  evolve,  the
convention will  need to be interpreted and perhaps revised to
address issues like artificial intelligence, streaming, and access in

the global south. However, its fundamental mission remains as
important as ever:  to ensure that  the creators of  literary and
artistic  works are recognized and fairly  compensated for  their
contributions to our shared cultural heritage.


